were, had to be worked out by the French courts very much as AngloAmerican courts have worked out, more or less definitely, the proper scope of the doctrine covering the discharge of liability on the grounds of impossibility. Nor has the development of the theory been retarded by a dearth of cases.
Governmental acts and regulations by both the national and local authorities have been held to constitute force majeure; 0 likewise as to actions by foreign powers including governmental decrees and operations of war;'° natural causes such as a flood," 1 a drought,' 2 an unusual freeze,'" or an epidemic;' 4 human agencies such as a strike,' a riotous assembly,'" a doctor's refusal to issue a medical certificate,' 7 Bishop's censorship of a book by an ecclesiastic.
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This breadth of application of the doctrine makes difficult an attempt to formulate a statement of the requisites governing its application. But the difficulty may be largely avoided if the expressions of the courts are used as a basis of departure. Generally the rule is stated that, to constitute force majeure, the event must render performance absolutely impossible. This would appear to follow from the wording of the general codal provision itself which provides that the debtor may be discharged if he is prevented from performing by an event of force majeure.' 0 In addition, the event must also arise independently of the will of the party who relies upon it and be not subject to his subsequent control, and it must be of such a nature that its occurrence could not reasonably have been foreseen at the time the contract was formed.
In keeping with the foregoing, the fact that performance may be made considerably onerous for one of the parties by governmental acts, 20 natural causes, 21 or human agencies, 22 will generally not operate to excuse such party from the required performance. And the requisitioning or destruction of the goods which a seller has in mind to fulfill a contract will not discharge his obligation where he is not required to deliver those specific goods. 23 Since the event must be shown to be insurmountable in its nature to support an application of the theory, it has been held that, although a strike may result in a failure of performance by a seller, he must succeed in avoiding the presumption that it is subject to his control by a showing that it is not confined to his establishment, and that he is prevented from employing others by violence or threats. 24 Likewise, if performance may reasonably be completed in some other fashion than that contemplated, but not required, the prevention of the anticipated mode of performance will not justify a failure to perform.-5 The requirement that the event be beyond the conitrol of the obligor borders closely on the requirement of absolute impossibility. If a seller may be able to control a strike by making the concessions demanded, may it be successfully contended that performance has been rendered impossible by this occurrence? Or if performance can be rendered in some other fashion than that contemplated and which has been prevented, can it be said that impossibility exists? Under such circumstances, however, the courts will apply the test of reasonableness. An employer will not be required to make every concession demanded by his employees in order to escape contractual duty to third persons because this would often subject him to an undue hardship. 2 6 And if it would be unreasonable, under the circumstances, to compel an obligor to resort to some other mode of performance, the plea may be allowed. Thus it may be said that, when it is made to appear that the party has been reasonably diligent in attempting to overcome the obstacle, and the court is convinced of his good faith, the requirement that the event be beyond the control of the party bound may be treated as satisfied. 27 Although there is authority for the view that if the event should have been foreseen as possible the plea will not be allowed,8 the better view 
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YALE LAW JOURNAL [Vol. 45 would seem to be that no more is required than that it should not have been foreseen as probable.' For example, since it may be foreseen as probable that a ship will be delayed for sanitary inspection, the plea will not be sustained on this basis. 0 There has also been a refusal to apply the doctrine to a strike in a coal mine because strikes were known to be of very frequent occurrence in the coal mining industry. 1 Of course, if the facts are strong enough to indicate that the obligor has undertaken the risk of performance, regardless of possible obstacles, he may not claim force majeure. 2 But notwithstanding the fact that the general rule requires objective impossibility of performance, the courts have been constrained to accept within the scope of the theory, cases where the reasons for applying the rule were very compelling, although no impossibility of performance of the contract in fact existed. It has been applied to cases where further performance, although possible, would have resulted in serious danger to the life or health of the party required to perform, 8 and where mental or physical incapacity served to prevent personal fulfillment of a contractual provision although the contract did not require personal action by the incapacitated party in such connection. 4 The doctrine has also been found applicable to cases where the foundation on which the contract was based had ceased to exist. In a case which arose during the war of 1870, certain parties had taken out a lease on land in a rural section of the country with a view to using it for hunting pur- poses. Thereafter a promulgation of the government prohibited the firing of guns in the region. This was held to constitute force majeure which discharged the obligation to pay rent. 31 So thoroughly schooled are the French in the principle that the enjoyment of the thing leased is the correlative of the rental contracted to be paid, that such an application of the rule does not seem surprising. 20 The Code Civil gives to the lessee the right to the peaceful enjoyment of the leased premises, and the court found no difficulty in considering the destruction of the privilege of firing guns as the destruction of the right of enjoyment.
In a decision rendered by the Tribunal of Commerce of Toulouse in 1915 the doctrine was employed although the case involved only hardship, as contrasted with actual impossibility. There the plaintiff was a tailor in the employ of the defendant tailoring establishment at 350 francs per month. The contract was for a period of years and had some years yet to run when the plaintiff's services were terminated by the employer, who catered to a very select clientele which was practically entirely lost a,, a result of the war. The dismissal followed the refusal of the plaintiff to submit to a suspension of the contract. In support of its decision that the contract was discharged, the court reasoned that it was the intention of the parties that performance of the contract would be rendered under normal economic circumstances such as existed at the time the contract was entered into, and that the war, in destroying the original basis of the contract, constituted force majeure 3 7 This decision received both criticism and praise. Those who adhere strictly to the principle of contractual rigidity see no legal basis for it, and insist that it rests solely on vague equity 2 8 On the other hand, the case has been viewed by certain writers as a decidedly desirable application of sound legal principle. Some of the proponents of this latter viewpoint have labelled their view the theory of imnprgvisioyz2 0 They have drawn upon writings of the Canonists and the post-glossators, and have urged that it would be in keeping with the intention of the parties to dissolve the 
contract in those cases where it appears that they contracted in view of a certain status of affairs which, as a consequence of events beyond their control, is essentially changed. 4°B ut these theorists have received scant comfort from the Court of Cassation. In a case very similar to the foregoing, although distinguishable in that the contract was somewhat less burdensome upon the defendant obligor, the plea of force majeure was denied and the employee was allowed to recover his salary in keeping with the contract. 4 1 It has been suggested that the Court of Cassation has held to the traditional view because, in the first place, contracts covering a long period of time and therefore peculiarly susceptible to changed conditions are relatively rare; in the second place, those which would occasion virtual ruin for the party forced to perform, were complete performance required, are likewise rare; and, in the third place, because a strict application of the codal articles appears to the courts to be their first duty.
That arguments on the ground of public policy will affect construction of the code is shown by the decisions of the Conseil d'Etat applying the theory of force majeure to public utility rate contracts. This body has frequently found the presence of force majeure in cases having to do with such contracts where, although no impossibility in fact was involved, a serious change in the circumstances necessitated higher rates than those agreed upon at the time the contract was formed. 4 : 2 It is generally agreed that this extension of the theory of force majeure results from the fact that the welfare of the public is paramount, and that the provisions of a contract of such a nature should not be rigidly enforced where the result might be a failure of 'the service rendered as a consequence of the inability of the company to survive under the old rates. What the increasing complexity of social existence will yet require is open to speculation. In the light of the jurisprudence of the Conseil d'Etat, the conclusion may not be unjustified that when and if it does appear imperative to the courts to deal more liberally with the enforcement of contracts, they may not find it necessary to go beyond the limits of the CODE CwVI to find authority for such action. [Vol. 45 
II
The Code Civil describes a conditional obligation as one which is made to depend upon a future and fortuitous operative fact The condition is denominated as "suspensive" if its effect is to suspend the obligation until the designated event has occurred, 44 and "resolutory" if its occurrence will operate to discharge the obligation and return the parties to their original positions. 4 D Conditions are further classified as casual, potestative, and mixed. The casual condition is defined as one the occurrence of which is not within the power of the creditor or debtor to bring about. 4 6 Potestative and mixed conditions, on the contrary, depend for their occurrence upon action by either of the parties, and, in the case of the latter, the action also of a third party.
The general force majeure article of the Code, as has been previously noticed, 48 provides that no damages may be allowed when the debtor is prevented by force majeure from giving or doing that which he is bound to give or do. If the use of the phrase "no damages may be allowed" and the words "debtor" and "bound" is accepted as meaning that the principle applies only to one who is under a legal duty with respect to the act involved, a literal application of this article would seem necessarily to limit the effect of force majeure to obligatory matters, the non-performance of which would, in the absence of the doctrine, render the obligor liable to suit. If the theory were thus held not applicable to conditions, force majeure would never operate to excuse a condition and thereby render absolute the conditional right. But this view has not been taken by the courts. The doctrine is as readily applied to stipulations that are true conditions, that is, terms of a contract, the non-occurrence of which will not render the party liable for breach of contract. 49 It is also noticeable that this article makes no mention of the effect of force majeure on the debtor's right to a promised counter performance, where the debtor's own performance has been excused by force majeure. While there is no codal provision which specifically covers this problem, the Court of Cassation has approved the application thereto of article 1184 which provides that the resolutory condition is implied in every bilateral contract where one of the parties does not perform his obligation. This use of the article has been roundly criticized for rea- (postal and telegraphic strike prevented a plaintiff from taking an appeal within the time allowed. The delay was excused on the basis of force majeure. Article 114S was cited.).
sons based on the history of the provision which has been traced to the lex commissoria of the Romans, and because it is claimed that the proper interpretation of the language used would limit its application to cases where the failure of performance results from the fault of the party bound." This argument is, in effect, that the words "does not perform," in article 1184, do not include "cannot perform." But whether or not the article should be applied to such cases, the rule is well established that force majeure, which destroys the obligation of one of the parties, destroys at the same time the obligation of the other.
There have been various explanations of the foregoing rule. Planiol, who objects to the use of article 1184, maintains that each performance is the "condition" of the other, so that non-performance by one party constitutes a failure of a condition on which his right to the return .performance depends. 1 Another writer bases the result on the notion of equivalence between the respective promises. 2 And it is also claimed by some authorities that such non-performance constitutes a failure of causa with respect to the obligation of the other party.6 3 All, however, agree that one party should not be compelled to perform when he cannot receive the performance promised in return. When the question comes before the courts they seem to find no necessity to resort to the condition analysis. The holding is supported by reference to article 1184 without any attempt to explain the underlying theory; the notion of causa is employed;" a or the case is treated simply as if the force majeure has prevented performance by the defendant.", In cases concerning the effect of impossibility on contract stipulations that are not promissory in nature, the lack of condition analysis is strikingly noticeable. It is interesting to find that certain of the early commentators who touched upon the problem seem not to have been in accord. Pothier held that a contractual obligation qualified by a potestative or mixed condition would be discharged if the condition were not [Vol. 45 fulfilled, even though the non-fulfillment was due to force majeureY' This view was opposed by Larombiere, who reasoned that, since potestative and mixed conditions depend for their fulfillment upon the will and ability of the party who is charged therewith, it may be supposed, without doing violence to the intention of the parties, that the one who stipulated the condition intended not to require strict performance if force majeure intervened.1 7
The implication seems to be that if the stipulator attaches a casual condition to his promise he is not interested in the other party's good faith, but intends to be bound only if the condition precedent to creation of his own duty occurs, irrespective of the fact that occurrence of that condition may be prevented by force majeure. At first glance a distinction on this latter basis seems plausible, but, in fact, it would appear difficult to justify. It does not take into consideration a case where no mere liberality is intended, and the performance of the potestative or mixed condition represents the only equivalent, or a material part thereof, which the promisor has bargained for in return for his promise.
The subject of insurance affords some examples of how the question has been treated by the courts. The payment of premiums in life insurance is optional with the insured," and the normal result of a failure to pay at the appointed time is a forfeiture of the policy. But the rule that, if such payment is prevented by force majeure, no forfeiture will be incurred, appears definitely settled. The cases are in conflict as to whether or not physical or mental incapacity will constitute force majeure in this connection!1 9 By accepting the definition of causa as the material end which a party is seeking to attain," it would seem that the receipt of the stipulated premium at the time agreed upon is the causa of the company's promise to pay the amount of the policy upon the death of the insured. Although the courts have not, when recovery has been denied, employed this analysis, the fact that the prompt payment of premium is the equivalent for the insurer's promise to pay a large sum upon the occurrence of the event insured against undoubted- ly has had some bearing on the decisions. In cases where the condition does not involve the equivalent which the promisor contemplates receiving in return for his promise, as where there is a failure to send notice of a loss, there is unanimity in holding that physical or mental incapacity of the insured does constitute force majeure.6 1 Conflicting decisions have been rendered concerning the effect of the beneficiary's ignorance of the existence of the policy as an excuse for the failure to send notice of the insured's death within the time allowed by the policy. 2 This has probably resulted from a difference in emphasis placed on the probable fault of the insured in failing to notify the beneficiary of his possession of the policy. In these cases the question of good faith and diligent conduct is important and it is particularly true that there must be no failure to comply with the provision after the force majeure has ceased, if forfeiture is to be avoided."
III
It is well settled that where an event of force majeure prevents performance of an obligation only partially, resolution may be denied, and a proportional diminution allowed in the performance promised in return." The extension of this principle to permit of a denial of resolution where the obstacle to performance is only temporary has become known as the theory of suspension. This theory reached full acceptance only through the presssure occasioned by the late war. The effort to sustain a contract in the presence of force majeure of only a temporary nature dates back to before the war of 1870. The courts, in some of the early cases, allowed a suspension under such circumstances through a finding of intention." 5 The theory of suspension started, however, dur-ing the early part of the war of 1870;0 but, with the end of hostilities bringing a more normal movement in the affairs of business, the Court of Cassation definitely decided against it. 0 7
With the exception of a few apparent applications of the principle, 68 the law so remained until the period of the World War. In view of the firm stand taken by the Court of Cassation, the cases that arose during the war period, but before the higher court had spoken again in favor of the theory, gave evidence of a decided effort on the part of the courts once more to support their decisions by a finding of intention. 9 But with such cases increasing in number, and the need for a less rigorous application of the theory of force majeure becoming more manifest, the Court of Cassation finally gave full recognition to the principle that a contract is not necessarily destroyed by temporary impossibility of performance. 0 The theory of suspension is primarily applicable to contracts for so-called "successive" performance, such as contracts of employment and of lease. Thus, where an employee is mobilized by the government, the employer is not discharged from the contract of employment. 1 ' Performance on both sides is suspended. Since the agreement is dormant, the employer, if the contract is one for an indeterminate period, is deprived of his power to terminate the employment by notice. When performance may again be resumed, the employer must accept the employee back into his service, and he is not privileged to discharge him if he has no reason other than the interruption of employment. If the employer refuses to take him back, 72 or cannot justify his action in dismissing the employee upon his return," 3 the latter is entitled to dam-ages. On the other hand, the employee may not be compelled under pain of judicial sanction to resume his employment. If the contract is for a definite period which has not expired when the obstacle to performance is removed, the contract should resume its normal course. However, if the period has expired in the meantime, the contract is at an end. 74 In contracts of lease, a lessee who has paid his rent in advance will be entitled to reclaim any amount paid for enjoyment that he does not receive, 7 5 but may lose his right to reimbursement if he continues to pay without complaint. 6 In applying the principle to contracts for the sale of goods, the intention of the parties concerning the materiality of the time for performance becomes important. As a general rule, where a definite time has been fixed, the contract will come to an end with the expiration of such time even if performance is then prevented by force majeure. 77 If the agreement calls for deliveries in instalments, only such deliveries may be made or required as remain executory upon the termination of the supervening event. If time appears to be of the essence, any instalments that have failed in the meantime are discharged. Likewise, where full payment has been made in advance, the buyer may demand restitution of the amounts paid for which he has received no equivalent. If no definite time for performance has been fixed, the circumstances surrounding the transaction must be considered to determine the materiality of the delay. Obviously, where the contract involves the sale of a commodity the price of which fluctuates greatly, suspension should not be allowed." 6 The same is true where, from the nature of the contract, performance may be profitably rendered only within a certain period. 0 Although it appears that under the influence of Article 1184 the courts are inclined to give the creditor a choice of requiring performance when possible, or claiming the resolution of the contract, this will not be allowed where v. Walck, Cass. Civ., Jan. 28, 1908, D. 1908 1. 195. But the burden of proving an abuse delayed performance would be prejudicial to the debtor." 0 Nor will resolution be allowed on the claim of the creditor of the performance that has been temporarily prevented if the debtor would be unduly injured thereby. It has been suggested that the courts should permit a reduction in the amount to be paid by the creditor where performance has been delayed, through an assimilation of tardy performance with partial performance, but the jurisprudence is opposed to this view."'
In all of these cases, after performance again becomes possible, no modifications in the contract are allowed. The employer must pay the same salary to the employee, nor can he be compelled to pay more. The lessee must pay, and the lessor receive, the rental stipulated in the contract of lease, and the buyer must pay and the seller accept the price stipulated for the goods. 3 2
IV
In the term, force majeure, the French courts were given a symbol of legal excuse, and they have applied it to practically every event that may result in the prevention of performance of a contractual stipulation, extending from an act of God to that of a Bishop and from the ravages of war to a threatened breach of the public peace. From the general principle that a supervening event of force majeure would discharge the debtor, we have seen that the courts have developed a theory that has been employed in cases where the purpose underlying the contract had been destroyed, where further performance would have been unduly hazardous to the life or health of one of the parties, and -where further performance would have been extremely difficult and burdensome.
Through the device of an implied condition purporting to represent the intention of the parties, the emasculation, by Anglo-American courts, of the principle maintaining the rigidity of the contractual relationship despite the supervention of unforeseen events of whatever nature has, in general, followed the same lines."' It has been suggested that the English courts in the celebrated Coronation Cases applied the theory of legal excuse more liberally than would be acceptable under the doctrine of force majeure as it obtains in France." But it appears that the French courts went about as far in the hunting land cases 8 In both types of cases the parties had in mind the underlying purpose of their contract which could no longer be consummated as a consequence of the supervening event 8 6 While Anglo-American courts would hardly grant a discharge because a contract had merely become more burdensome financially for one of the parties, a discharge might be allowed where, because of unforeseen circumstances, performance became impracticable, although not impossible. 8 " There is a striking absence of cases of the latter sort in the French reports, but it appears that the doctrine of force majeure might be found applicable under such circumstances. 8 As to excuse of a condition because of impossibility, the French courts, in the limited number of cases found, seem somewhat more lenient than the majority of American courts. If the condition represents the only equivalent, or a material part thereof, which the promisor has bargained for in return for his promise, most of our courts would disallow recovery by the plaintiff who fails to perform the condition, 9 whereas it appears that such circumstance would not prevent the application of the principle of force majeure.'° On the other hand, the courts in both jurisdictions are liberal in the application of the theory of impossibility where non-performance of the condition does not deprive the promisor of the equivalent he has bargained for."' By and large, it seems that the courts under both systems are guided by like considerations in the disposition of analogous cases and that facts which would appeal to a French court as justifying an application of the theory of force majeure would likely persuade an Anglo-American court to apply one of the several exceptions to the early rule.
In view of the fact that both Anglo-American and French courts have not adhered closely to the common requirement of absolute impossibility of performance to justify the granting of a discharge, an accurate prediction of the ultimate scope of the principle of legal excuse in the presence of supervening events is hardly possible in either case. As the affairs of men become more complex and interdependence more pro-nounced, the courts in both jurisdictions may be led to take a stronger position in eliminating or more completely balancing the risks of enterprise. Perhaps the safer guide to their future developments would be, not the present status of the principle under either system, but its susceptibility to judicial development as demonstrated by the past. Whatever one's views concerning the proper limits to judicial action along this line, the possibilities afforded by the lack of precise delimitations of the doctrines of impossibility and force majeure should not be overlooked.
